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f LIFE, HEALTH AND ACCIDENT CASES 

e 

d Reformation of Rider.—An insured was denied recovery of monthly 
t, benefits under a policy of accident insurance and, at the instance 
n of the insurer, the court reformed the language of the rider 
‘0 So attached to the policy (Porter v. Commercial Casualty Ins. Co., 
1e ; N. Y. Supreme Ct., App. Div., J 503,167). 

: = ee Accidental Death.—The death of the insured, whose body was recov- 
g : ered from the water several days after he had dived from a steam- 
4 es SN ship declaring his intention to swim to the nearby shore, was held 
ly : ea to be accidental (Riker, Admx. v. John Hancock Mutual Life Ins. 


1 Sr Co., N. J. Supreme Ct., 503,168). 


Incontestable Clause.—In an action on a policy, the insurer’s general 
denial did not raise the issues of the insured’s health at the time 
of the issuance of the policy and his representations regarding his 

: health, and did not constitute a contest within the meaning of the 

n Please Route to: incontestable clause (Trevino v. American National Ins. Co., Tex. 

e 


Supreme Ct., J 503,169). 


. False Statements in Application —Oral evidence that the insured had 
truthfully answered questions in her application which was filled 
f~ : in by agents of the insurer was admissible to show estoppel or 
he waiver of the defense that the policy was void because of untrue 
he S| statements in the written application (Nogulich et al. v. Metropoli- 
a Be tan Life Ins. Co., Ill. App. Ct., 7 503,170). 
6). ; : Periodical Medical Reports.—The furnishing to the insurer of period- 
“ g ical medical reports was a condition precedent to plaintiff's re- 
- = covery of disability benefits under his policy and, in the absence 
= ' of proof that such condition was complied with, a judgment against 
D. the insurer could not be upheld (Benefit Association of Railway 
cor ? Employes v. Dover, Tex. Ct. of Civ. App., § 503,171). 
id- 


Total and Permanent Disability—In an action to recover total and 
permanent disability benefits, there was no abuse of discretion in 
granting a new trial upon the conclusion that the verdict in effect 
that plaintiff was able to return to her former occupation as a 

: furrier was against the weight of the evidence (Braunstein v. Mutual 

tes se Life Ins. Co. of N. Y., N. J. Supreme Ct., J 503,172). 


ous Funeral Benefits——Funeral benefits were denied the widow of a 

in- member of an association because his dues had not been fully paid 

ere up for four weeks at the time of his death and because the widow 

of did not exhaust the appeals within the association before applying 

é : to the courts (Buddle v. Reliable Council No. 169, Junior Order 
United American Mechanics, N. J. Ct. of Err. & App., J 503,173). 


ced 
the 
ci 


lew Health and Accident Insurance.—A health and accident policy pro- 
a 2 and return to: viding benefits for accidental death and, by subsequent clause, 
left . providing that hernia, resulting from accident or otherwise, shall 
em ne be compensated under the disease provisions is ambiguous, and 
V eee re the court awarded plaintiff recovery under the accident provisions 
die for death of the insured from a fall and consequent hernia (Shain v. 
Mutual Benefit, Health & Accident Assn., Iowa Supreme Ct., 
te q 503,174). 
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% NEGLIGENCE 


(Other than Automobile) 


Attractive Nuisance.—In an action by parents to recover for 
injuries suffered by their child when she fell from a twenty- 
four foot concrete abutment, capped by a cornice hollowed 
out by a scroll formation which the children called “the 
king’s throne”, a judgment of nonsuit was affirmed (McHugh 
et al. v. Reading Co., Pa. Supreme Ct., f/ 403,851). 


Guest Injuries.—Plaintiff was denied a recovery for injuries 
sustained when she fell on a terrazzo stairway in defendant’s 
hotel, the court concluding that plaintiff, having knowledge 
of the danger, was guilty of contributory negligence as a 
matter of law in failing to make use of the handrail pro- 
vided by defendant to alleviate the danger (The Seelbach, 
Inc. v. Mellman, Ky. Ct. of App., $403,842). Foreign Sub- 
stance in Restaurant Food.—Where plaintiff wife allegedly 
swallowed a foreign substance in a portion of turkey dress- 
ing served in defendant’s restaurant, the judgment based on 
negligence was reversed because of failure to prove that the 
foreign substance was in the dressing or had lodged in the 
wife’s throat (Frier v. Laube’s Old Spain, Inc., N. Y. Supreme 
Ct., App. Div., § 403,833). Fall Down Cellar Steps.—A res- 
taurant patron who was injured as the result of a fall down 
cellar steps upon opening a door marked “Private” while 
looking for a ladies’ rest room was allowed to recover, the 
court finding no merit in the contentions that plaintiff 
exceeded the ordinary limits of the invitation and that she 
was guilty of contributory negligence (Flanigan v. Madison 
Plaza Grill, Inc., N. J. Supreme Ct., 7 403,841). Fall on 
Theatre Balcony Steps.—Defendant company was entitled 
to a peremptory instruction in a suit brought by plaintiff to 
recover damages for injuries sustained as the result of a 
fall after plaintiff had started down the steps in the balcony 
of defendant’s theatre during intermission when the lights 
were on in the theatre (Columbia Amusement Co. v. Settle, 
Ky. Ct. of App., J 403,855). 


Stores and Shops.—Where plaintiff alleged that she suffered 
an eye injury while a customer in defendant’s store when a 
bottle of liquid fell from a package of groceries which she 
had delivered to the cash stand to be checked out and paid 
for, a judgment in defendant’s favor was affirmed, the court 
finding no reversible error in an instruction relating to the 
credit to be given by the jury to the testimony of interested 
witnesses (Hoxie v. Hadad, Miss. Supreme Ct., ¥ 403,838). 
Customer Injured on Transparent Door.—A storekeeper was 
not answerable for injuries to a customer who, when leaving 
the store, attempted to walk through a practically trans- 
parent door, the court declaring that since the door was not 
out of repair, since its lock, handles and fittings were in plain 
sight, and since a door was to be expected at the entrance to 
a store, there was no evidence of negligence (Rosenberg v. 
Hartman, Mass. Supreme Jud. Ct., § 403,857). Banana Peel 
on Floor of Public Market.—Whiere plaintiff claimed that 
she sustained the injuries complained of as the result of 
stepping on a banana peel on the floor of a public market 
operated by defendant city, the court held that there was 
an absolute absence of evidence supporting the claim that 
the banana peel was on the floor a sufficient length of time 
to constitute constructive notice to defendant (Zerbe v. The 
City of Springfield, Ohio Ct. of App., § 403,854). 


Product Liability—In a suit by plaintiff against defendant 
manufacturer to recover damages for injuries alleged to 
have been sustained as the result of drinking bottled bev- 
erage containing glass, a verdict of $2500 was held to 
be excessive and a remittitur of $1250 was ordered (Coca 
Cola Bottling Works, Inc. v. Tate, Miss. Supreme Ct., 
{ 403,852). Explosion of Bottle—Where a bottle of ginger 
ale in a candy store cooler exploded as plaintiff employee 
lifted the lid to refill the cooler, the question of due care in 
handling after delivery to the storage room was for the jury, 
and a judgment for plaintiff was afhirmed (MacPherson et al. 
v. Canada Dry Ginger Ale, Inc., N. J. Supreme Ct., § 403,835). 

Landlord and Tenant.— Exceptions taken to instructions of the 
trial judge relating, among other things, to control of the 
roof and plaintiff’s assumption of risk, were overruled, 
where plaintiff, upon leaving an apartment in defendant's 


house where she had been visiting, slipped and fell on icy 
steps because of defendant’s alleged negligence in failing to 
maintain eaves troughs on the house (Cobb v. Rutland Savings 
Bank, Vt. Supreme Ct., | 403,837). Hole in Apartment Build- 
ing Stairway Carpet—A judgment for plaintiffs, who 
were tenants in defendant’s building, was reversed on the 
law, where plaintiff wife fell as she caught her heel on a 
hole in the carpet of the stairway leading up to her apartment 
(Harriet Morris v. Kaskowitz, N. Y. Supreme Ct., App. Div., 
{| 403,846). Water Dripping from Canopy Forming Ice.— 
In an action by a tenant to recover for injuries sustained 
from a fall on ice which had formed from water dripping 
from a defective canopy over the entrance, it was reversible 
error to hold the tenant contributorily negligent as a matter 
of law in not using a second available entrance when he 
knew of the presence of the ice (Bacher v. Bacher, N. Y, 
Supreme Ct., App. Div., J 403,849). 


Carriers—Where an elderly physician was struck by a train 


at a highway crossing in a small town, the court denied 
recovery on the ground that he was contributorily negligent 
as a matter of law in not keeping a sharp lookout for trains 
as he approached the crossing (Farris v. Thompson, Trustee 
of the Missouri Pacific R. R. Co., Springfield Ct. of App., 
Mo., 403,839). Passenger Alighting from Train.—It was 
reversible error for the lower court to enter judgment for 
defendant railroad notwithstanding the verdict for plaintiff, 
since the question of plaintiff's contributory negligence in 
standing on the platform waiting to alight from the train and 
the question of defendant’s negligence in failing to keep the 
gates on the platform closed while the train was in motion were 
for the jury (Schwickrath, etc., et al. v. Lowden et al., Trustees, 
Chicago, Rock Island & Pacific Ry. Co., Ill. App. Ct., § 403,853). 
Inebriated Negro Lying on Track.—The railroad was answer- 
able for the death of a young negro who was lying on 
defendant’s railroad track in an inebriated condition, the 
court ruling that the last clear chance doctrine was appli- 
cable, since the area was populous and was familiar to the 
engineers and since the train was moving backwards so 
slowly that it could have been stopped in time to avoid the 
accident (Williams et al. v. Missouri Pacific R. R. Co., Ala. 
Ct. of App., § 403,850). Workman Injured on Railroad 
Siding.—In an action by a bricklayer, employed by a con- 
cern within whose grounds lay a single track siding operated 
by defendant railway, to recover for injuries sustained when 
he stepped in front of a slowly moving engine when it was 
not more than ten feet from him, the court directed a ver- 
dict for defendant, holding the workman grossly negligent 
Collins v. Pennsylvania R. R. Co., Pa. Supreme Ct., J 403,840). 
assenger Injured.—An instruction applying the res ipsa 
loquitur doctrine, thereby permitting the jury to infer neg- 
ligence on the part of the carrier upon proof of an injury 
resulting from “some movement” of the car, was proper, 
where plaintiff sued to recover damages for injuries sus- 
tained as a result of falling in the aisleway of a street car 
because of a “quick and rather sudden jerk” of said car 
(Waite et al. v. Pacific Gas and Electric Co., Calif. Dist. Ct. of 
App., J 403,832). 


Manufacturer’s Liability—A motion to dismiss the complaint 


on the ground of lack of privity of contract was overruled 
where it was alleged that defendant manufacturer negli- 
gently attached a river spanning cable to a socket in such 
a manner that it was inherently dangerous and that as a 
result, the crane, pile driver, and other equipment fell upon 
deceased (MclVilliams, Admx. v. Dawson et al., d. b. a. F.C. 
Crane Co., U. S. Dist. Ct., N. D., Tex., 403,844). Fall from 
Tank Car.—Whiere plaintiff stood with one foot on the top 
rung of a tank car and one foot on the tank, and attempted 
to open the turret in the top of the car, maintaining his 
balance by holding on to an allegedly defective lug, he was 
contributorily negligent as a matter of law (IVolff v. Inter- 
state Tank Car Corp., U. S. Dist. Ct., S. D., N. Y., $403,836). 


Pupil Injured.—Where a pupil was injured when she struck 
her head on a protruding pipe in a passageway to the school 
cafeteria, the court affirmed a judgment for the father, but 
reversed a judgment for the pupil unless she should stipulate to 
reduce her judgment from $10,000.00 to $5,000.00 (Rupert, 
etc., et al. v. Board of Education, Union Free Schools, N. Y. 
Supreme Ct., App. Div., § 403,845). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Fall Down Elevator Shaft.—The appeal court unanimously 
affirmed a judgment for plaintiff who was injured when he 
fell down an elevator shaft in a building under construction 
(Napolionello v. Parkell Realty Co., Inc., et al., N. ¥Y. Supreme 
Ct., App. Div., J 403,847). 


Pedestrian Injuries—An owner, whose employee in cleaning 
the sidewalk left a block of loose ice, was not answerable 
for injuries to a pedestrian who was injured when he slipped 
on the ice (Schuss v. La Brug Holding Corp., N. Y. Supreme 
Ct., App. Div., 7 403,848). Freshly Cemented Sidewalk.— 
Plaintiff, who fell with a child in her arms as she used a 
gravel covered parkway in order to avoid stepping on a 
freshly cemented sidewalk, was not contributorily negligent 
as a matter of law and the appeal court affirmed a judgment 
for plaintiff (Wagner v. City of Webb City, Missouri, Spring- 
field Ct. of App., Mo., 403,843). Delivery Boy on Bicycle. 
—Where an elderly woman, in avoiding a puddle on the 
sidewalk, stepped directly in the path of a delivery boy on 
his bicycle, she was not contributorily negligent as a matter 
of law, but since the instructions to the jury introduced the 
humanitarian doctrine which plaintiff had abandoned, the 
judgment for plaintiff was reversed and the case remanded 
(Schiermeier v. Kroger Grocery & Baking Co., St. Louis Ct. 
of App., Mo., 403,834). Fall Over Stop Sign.—The city 
was held responsible for injuries sustained by a pedestrian 
who fell over a metal stop sign which the city had negli- 
gently permitted to remain in a street in line with sidewalks 
on either side of the intersection (Hayes v. City of Adel, 
Iowa, Iowa Supreme Ct., | 403,856). 


*% AUTOMOBILE % 


Insurance Questions.—The administrator; who insisted on exer- 
cising his right to allow a claim by one injured through the 
improper driving of his insured intestate, despite the insur- 
er’s request that he disallow it, failed to cooperate with the 
insurer as required by the policy (Fowler v. Igo, Admr., et al., 
Ohio Ct. of App., J 707,122). Notice of Accident.—Plaintift 
was not permitted to recover on behalf of his financial 
responsibility insurer the amount paid persons injured 
through his negligent driving of an automobile owned by 
defendant’s insured because written notice of the accident 
had not been waived by defendant (Nelson v. Travelers Ins. 
Co., Vt. Supreme Ct., 9 707,138). Incendiary Fire.—Plain- 
tiff recovered against defendant insurer for the destruction 
of his car by fire, since the insured failed to prove that the 
fire was of incendiary origin (Johnson v. The Mercantile Ins. 
Co. of America, N. M. Supreme Ct., [ 707,139). 


Car in Parking Lot Rolling Down Slope into Car in Street.— 
Plaintiff recovered for damage caused to his car which was 
parked in the street when a car left in the entrance to a 
parking lot rolled down the slope and into his car, since 
the parking lot attendant was causally negligent in failing 
to see that the car was properly braked or in gear (Parkrite 
Auto Park Co. v. Cardwell, for use of The Continental Ins. Co., 
Tenn. Ct. of App., 707,102). 


Damages.—Since the medical evidence was conflicting as to 
whether or not plaintiff wife’s heart condition was a result of 
being struck by defendant’s car, the trial court’s refusal to 
grant a new trial for inadequacy of damages was affirmed 
(Stevens et al. v. Frank et al., Pa. Supreme Ct., § 707,118). 
Future Losses.—Since the size of the verdicts awarded for 
Injuries sustained by the wife in a rear-end collision conclu- 
sively demonstrated that the jury awarded nothing for 
luture losses to the husband or wife, an erroneous instruc- 
tion given authorizing a reduction of any allowance for 
future losses to present worth was harmless (Renner et vir 
v. Sentle, d. b. a. Sentle Trucking Co. et al., Pa. Superior Ct., 
{ 707,132). 


Dense Fog Covering Road.—Plaintiff failed to recover damages 
for the death of her decedent who was killed when he drove 
his truck into a dense fog covering a Mississippi road and 
collided with a truck stalled on the shoulder, since he was 
guilty of contributory negligence as a matter of law in driv- 
ing at such speed that he could not stop within the assured 
clear distance ahead (Shell Oil Company, Inc. v. Slade et al., 
U.S. C.C.A,, 5th C., $707,100). 


Employer-Employee Relationship.—In a direct action against 


the insurer of a publisher of a Louisiana paper under a non- 
ownership automobile policy there was no recovery allowed 
for injuries sustained through the negligent operation of a 
car by a contract carrier’s servant, although the carrier was 
listed as an employee on the policy, since the contract car- 
rier was an independent contractor and not an employee 
(Great American Indemnity Co. v. Fleniken et al., U.S.C. C.A., 
5th C., 707,101). Scope of Employment.—Since defend- 
ant’s employee in taking the truck home with him was acting 
in direct contravention to orders, he was engaged on a per- 
sonal mission when he collided with the car in which plain- 
tiff was a passenger, and defendant employer was not, liable 
for the damages sustained (G’Sell v. Cassagne, La. Ct. of 
App., { 707,136). Transporting Military Unit—Even though 
defendant’s bus driver was subject to direction of the com- 
manding officer of the military unit he was transporting as 
to time of departure, route and destination, he was still the 
servant and agent of defendant in the general management 
and control of the vehicle and defendant would be liable for 
any negligence on his part (Goldwyn v. Coast Cities Coaches, 
Inc., N. J. Supreme Ct., { 707,143). 


Guests and Occupants.—A host was held guilty of gross negli- 


gence and responsible for the injuries sustained by his guest 
when the right side of his automobile collided with the right 
side of a vehicle which approached from the opposite direc- 
tion (Benjamin Barrows, etc. v. Powell et al.; Floyd Barrows 
v. Powell et al., Vt. Supreme Ct., 707,111, 707,112). Oppos- 
ing Traffic Collision—A host was found guilty of gross 
negligence and liable for the injuries sustained by her guest 
when, driving around a blind curve at 50 miles an hour, she 
cut to the left and collided with an approaching vehicle 
(Peck v. Gluck et al., Vt. Supreme Ct., 707,116). Jolted 
from Truck.—Plaintiff failed to recover for personal injuries 
sustained when he was jolted from the tailboard of defend- 
ant’s truck when it hit a raised manhole in the street, since 
he was guilty of contributory negligence as a matter of law 
in placing himself in a position of danger in preference to one 
of comparative safety in the body of the truck (Earll v. 
Wichser, Pa. Supreme Ct., § 707,120). Release of Other 
Driver.—Under the law of Virginia where the accident oc- 
curred, plaintiff's covenant not to sue the motorist who 
struck her host’s car would be considered a release and a 
bar to her action against any other joint tortfeasor (Gold- 
stein v. Gilbert, W. Va. Supreme Ct. of App., J 707,108). 


Governmental Liability. —Plaintiff recovered from defendant mu- 


nicipality for personal injuries sustained and property damage 
incurred when in pulling off the paved portion of the highway 
to park his car he ran into an open-mouthed catch basin which 
was so grown over with grass and weeds as to conceal it from 
view (The City of Knoxville v. Hardin, Tenn. Ct. of App., 
707,103). Street Taken Over by State—A city was not 
answerable for the consequences of a collision caused by the 
condition of the street, because the state had taken over the 
street as a state highway, assuming full charge of its con- 
struction, maintenance and repair (Hearn, Admr., et al. v. 
City of Butler, U. S. Dist. Ct., W. D., Pa., [ 707,107). Dead 
End Street.—Plaintiff, a stranger in the city, recovered for 
personal injuries sustained when in driving along a dead end 
street used as an arterial highway, he continued past the 
terminus which was not marked by barriers or lights, and 
ran off a dock into the water (City of Tampa v. Finley, Fla. 
Supreme Ct., 707,130). Gravel and Sand on Pavement.— 
The verdict holding a city and contractor liable for the 
consequences of an intersection collision on the alleged claim 
that gravel and sand on the pavement caused one of tlie 
cars to skid upon application of brakes was not upheld 
(Hofstein v. Bronx Water Works, Inc., et al., N. Y. Supreme 
Ct., App. Div., § 707,140). 


Intersection Collisions.—Plaintiff failed to recover for personal 


injuries sustained in a right-angled intersection collision 
with defendant’s car, since he proceeded into the intersection 
after noticing the fast approaching car and was guilty of 
contributory negligence (Rosato v. Lament, Pa. Supreme Ct., 
§ 707,117). Wrong Side of Road.—Plaintiff recovered for 
injuries sustained in a right-angled collision when defend- 
ant’s truck, while traveling on the wrong side of the road, 
ran into the left side of plaintiff's car when it had cleared 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


three-fourths of the intersection (Freedman v. Ziccardi, Pa. 
Superior Ct., 707,128). Husband Failing to Testify.—It 
constituted error for the trial court to give an instruction 
to the effect that from the failure of plaintiff's husband, the 
driver of the car, to testify as to the manner of the inter- 
section collision with defendants’ agent and servant the jury 
could believe that the evidence if presented would have been 
unfavorable to plaintiff (Genola v. Ozburn et al., Miss. Su- 
preme Ct., J 707,141). 

Leaving Highway.—Plaintiff failed to recover for personal in- 
juries sustained when the steering wheel of the car in which 
he was riding became locked as defendant was passing 
another car and ran off the road, since the sole cause of the 
accident was the locking of the wheel and not the speed at 
which the car was going (Boyce v. Donnellan, St. Louis Ct. of 
App., Mo., J 707,134). 


Minor Injured.—Defendant was held not answerable for the 
death of a child who was struck by his car immediately after 
starting because it was not shown that he had or should 
have had knowledge of the child’s presence in the farm yard 
he was leaving (Larson, Spec. Admr. v. Loucks, S. D. Supreme 
Ct., 1 707,106). 


Misconduct of Counsel.—Plaintiff’s judgment for injuries sus- 
tained when defendants’ truck left turned across the path 
of the car in which he was a passenger was reversed and 
the cause remanded, since plaintiff's counsel by referring to 
an insurance connection on the voir dire examination of the 
jury was guilty of bad faith when defendants’ counsel had 
stated that he was conducting the defense for defendants per- 
sonally and that the insurance company had denied liability 
(Bennett v. Cauble et al., d.b. a. Cauble & Field, et al., Spring- 
field Ct. of App., Mo., J 707,126). 


Motorcyclist Injured.—Plaintiff had a meritorious claim for 
injuries sustained when the motorcycle on which he was 
riding was struck by a brewery truck and forced into a 
parked vehicle, but his judgment against the last directors 
of a bankrupt brewery company was against the wrong 


parties (Vanausdall v. Schorr et al., St. Louis Ct. of App., 
Mo., J 707,121). 


Opposing Traffic Collisions.—Plaintiff recovered for personal 
injuries and property damage sustained when, on entering a 
stretch of road which was narrowed by banked snow on 
one side, she turned into the bank when she saw that a 
collision was imminent with defendant’s fast approaching 
truck and the truck in attempting to turn out skidded and 
struck her car propelling it for 85 feet (Nicholson v. Twin 
State Fruit Corp., Vt. Supreme Ct., J 707,104). Photographic 
Exhibits.—Since certain photographic exhibits, which ac- 
cording to the admission of plaintiff's principal witness 
correctly showed the positions of the two vehicles imme- 
diately after the accident, were contrary to plaintiff's testi- 
mony that he was on his own side of the road and practically 
at a standstill when struck by defendant’s car, the judgment 
for plaintiff was against the weight of the evidence (Neckers 
v, Larson et al., N. Y. Supreme Ct., App. Div., J 707,131). 


Owner’s Liability Defendant was held answerable for injuries 
sustained by a child pedestrian who was struck by his car, there 
being sufficient evidence to warrant the conclusion that de- 
fendant’s car was driven by his adult son on defendant’s 
business (Lambert, etc., et al. v. Polen, Pa. Supreme Ct., 


| 707,135). 


Passing Vehicles,—Plaintiff failed to recover for damages sus- 
tained when, as he edged over to make a stop on the other 
side of the highway, he sideswiped defendant’s truck which 
was just going around his car (Williams v. Davis et all, 
Springfield Ct. of App., Mo., J 707,113). Left Turn at Inter- 
section.—Plaintiff recovered for personal injuries sustained 
when her husband, after signalling, attempted to pass de- 
fendant’s truck which turned left across his path before it 
had passed the center of the highway intersection causing a 
collision (Sloan v. Farmer, Springfield Ct. of App., Mo., 
{ 707,114). 


Pedestrians Injured.—No recovery was allowed for the death 
of a pedestrian who, without looking for traffic, attempted 
to cross the highway in front of an.approaching vehicle and 


was struck near the center of the road (Otte, Admr. v. Miller, 
W. Va. Supreme Ct. of App., J 707,109). Left Turn of Taxi. 
cab.—Defendants were held answerable for injuries sustained 
by a pedestrian when their taxicab began to turn left before 
reaching an intersection and was struck by the car behind 
which skidded upon application of brakes (Breitschaft v, 
Wyatt, d.b.a, Wyatt’s Cab Co., et_al., St. Louis Ct, of App., 
Mo., ¥ 707,115). Assessment on Culpability—From the evi- 
dence, the jury was warranted in concluding that the death 
of plaintiff’s intestate was the result of momentary inatten- 
tion on the part of defendant motorist, rather than wilfull- 
ness or wantonness, and their assessment of the minimum 
allowed by the death statute, the chief characteristic of which 
is penal, was upheld (Mullett, Admx. v. Milkey, Jr, Vt. 
Supreme Ct., J 707,119). Emergency.—Defendant was held 
answerable for injuries sustained by a pedestrian who, when 
defendant approached from the rear without warning, was 
frightened into running into the side of his car (Hollins, 
Curator v. Crawford et al., La. Ct. of App., 1 707,125). Right 
Side of Road.—Plaintiff who was walking along the high- 
way with his back to approaching traffic, intending to hail 
a bus, instead of using the disconnected sidewalk on the 
other side of the road, was not guilty of contributory negli- 
gence as a matter of law when struck by a vehicle which 
approached from his rear (Christopher v. General Baking Co., 
Pa. Supreme Ct., J 707,127). 


Procedure.—The judgment as against the cab driver for per- 


sonal injuries sustained in a collision with the cab was void, 
since no summons was served on him, he did not appear at 
the trial and counsel for the cab company, who had filed 
an appearance for “defendants”, stated that he was not 
employed by the driver nor employed to appear for him 
(Powell v. The Yellow Cab Co. et al., Kan. Supreme Ct. 
{| 707,123). Consolidating Actions.—In actions by the mort- 
gagee and the purchaser against the insurer to recover for 
damages to the automobile by a collision, the trial court 
erred in permitting the cases to be tried together over 
the objection of the insurer (Kennedy v. Empire State Under- 
writers of Watertown, New York, S. C. Supreme Ct., 1707,129). 


Railroad Crossing Collision—Since decedent had a clear and 


unobstructed view of the railroad crossing and the train was 
signalling its approach and not going at an excessive speed, 
plaintiff failed to recover for her husband’s death because 
he was guilty of contributory negligence (Williams v. Thomp- 
son, Trustee, Missouri Pacific R. R. Co., U. S. Dist. Ct., W. D., 
La., J 707,133). 


Rear-End Collisions.—Plaintiff failed to recover for injuries sus- 


tained when his car collided with defendant’s in a rear-end 
collision on an icy road where the visibility was obscured 
by blowing snow, since he failed to keep his car under such 
control that he could stop in the assured clear distance ahead 
(Taylor v. Quesnel, Vt. Supreme Ct., 707,110). Violation 
of Goltaanen—aletitt failed to recover for personal inju- 
ries sustained when, at an intersection, defendants’ truck 
crashed into the rear end of the truck he was driving, since the 
ordinance which required stopping at the intersection and 
upon which the charge of negligence was based did not 
become a law until some months after the accident occurred 
—- v. Diekroeger et al., d.b.a. Diekroeger Bros. Lumber 

o., St. Louis Ct. of App., Mo., 707,124). Brakes Failing to 
Hold.—Plaintiff recovered for injuries sustained when de- 
fendant’s truck, descending a bridge ramp, was unable to 
stop when the brakes failed to hold and crashed into the 
rear end of plaintiff's car which was stopped for traffic at 
the foot of the ramp (Hassell v. Colletti et al., La. Ct. of App., 
1 707,137). 


Skidding Vehicle.—A licensee in defendant’s coal yard recovered 


for injuries sustained when a coal truck skidded on coal and 
slush on a scale and its rear end swung around and struck 
him (Groen v. George Fangmann, Inc., et al., N. J. Supreme 
Ct., § 707,105). 


Streetcar and Automobile Collision. —Plaintiff recovered for 


personal injuries and property damage sustained when de- 
fendant’s streetcar, turning into a Y used for reversing the 
direction of the cars, crossed the path of defendant's auto- 
mobile and collided with it (Solberg v. Minneapolts Street 
Railway Co., Minn. Supreme Ct., § 707,142). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 





